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          RESPONDENT'S BRIEF 
 
     
      Issue 
Has Mickey failed to establish that the district court abused its discretion, either 
by imposing a unified sentence of 20 years, with five years fixed, upon his guilty plea to 
lewd conduct with a minor under 16, or by denying his Rule 35 motion for a reduction of 
sentence? 
 
 
Mickey Has Failed To Establish That The District Court Abused Its Sentencing 
Discretion 
 
 Fifty-two-year-old Mickey sexually abused his friend’s nine-year-old grandson, 
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J.S.  (PSI, pp.2-3, 137.1)  Mickey pulled the child’s pants down while J.S. was sleeping, 
“‘squeezed all of [J.S.’s] privates,” used “both hands” to “rub on [J.S.’s] penis,” and “put 
his mouth on [J.S.’s] penis and sucked on it.”  (PSI, pp.141-45, 260.)  J.S. told Mickey to 
stop and “kept trying to get away by first pretending to be asleep, then twisting and 
turning and pushing at him but Mickey kept pulling him back and holding him down.”  
(PSI, pp.141, 143-44.)   
 Mickey also attempted to sexually abuse three other male children “at different 
times and at different locations” by luring each of the boys away from others and 
“ask[ing] all three of them to remove their pants while he was alone with each of them.  
All three refused to remove their pants while they were with him.”  (PSI, p.3; R., p.30.)  
Mickey attempted to disrobe one of the children by lifting the child’s shirt up and pulling 
down on the waist band of the child’s shorts.  (PSI, p.3.)  Mickey also asked one of the 
children, “‘Can I have you?’”  (PSI, p.3.)   
A grand jury indicted Mickey for lewd conduct with a minor under 16 and three 
counts of attempted sexual abuse of a child under the age of 16 years.  (R., pp.29-30.)  
Pursuant to a plea agreement, Mickey pled guilty to lewd conduct with a minor under 
16, the stated dismissed the remaining charges and agreed to recommend a unified 
sentence of 25 years, with eight years fixed, and the parties agreed that the “[v]ictims in 
the dismissed counts will be treated as victims under the statute.”  (R., p.55; 11/7/16 Tr., 
p.8, Ls.2-25.)  The district court imposed a unified sentence of 20 years, with five years 
 
                                            
1 PSI page numbers correspond with the page numbers of the electronic file “Mickey 
44793 psi.pdf.”   
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fixed.  (R., pp.80-84.)  Mickey filed a notice of appeal timely from the judgment of 
conviction.  (R., pp.75-77.)  He also filed a timely Rule 35 motion for a reduction of 
sentence, which the district court denied.  (Motion for Reconsideration of Sentence; 
Order Denying Rule 35 Motion (Augmentations).)   
Mickey asserts his sentence is excessive in light of his substance abuse and 
willingness to participate in substance abuse treatment, mental health issues, troubled 
childhood, health concerns, letters of support, and purported remorse.  (Appellant’s 
brief, pp.3-7.)  The record supports the sentence imposed.   
When evaluating whether a sentence is excessive, the court considers the entire 
length of the sentence under an abuse of discretion standard.  State v. McIntosh, 160 
Idaho 1, 8, 368 P.3d 621, 628 (2016); State v. Stevens, 146 Idaho 139, 148, 191 P.3d 
217, 226 (2008).  It is presumed that the fixed portion of the sentence will be the 
defendant's probable term of confinement.  State v. Oliver, 144 Idaho 722, 726, 170 
P.3d 687, 391 (2007).  Where a sentence is within statutory limits, the appellant bears 
the burden of demonstrating that it is a clear abuse of discretion.  McIntosh, 160 Idaho 
at 8, 368 P.3d at 628 (citations omitted).  To carry this burden the appellant must show 
the sentence is excessive under any reasonable view of the facts.  Id.  A sentence is 
reasonable if it appears necessary to accomplish the primary objective of protecting 
society and to achieve any or all of the related goals of deterrence, rehabilitation, or 
retribution.  Id.  The district court has the discretion to weigh those objectives and give 
them differing weights when deciding upon the sentence.  Id. at 9, 368 P.3d at 629; 
State v. Moore, 131 Idaho 814, 825, 965 P.2d 174, 185 (1998) (court did not abuse its 
discretion in concluding that the objectives of punishment, deterrence and protection of 
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society outweighed the need for rehabilitation).  “In deference to the trial judge, this 
Court will not substitute its view of a reasonable sentence where reasonable minds 
might differ.”  McIntosh, 160 Idaho at 8, 368 P.3d at 628 (quoting Stevens, 146 Idaho at 
148-49, 191 P.3d at 226-27).  Furthermore, “[a] sentence fixed within the limits 
prescribed by the statute will ordinarily not be considered an abuse of discretion by the 
trial court.”  Id. (quoting State v. Nice, 103 Idaho 89, 90, 645 P.2d 323, 324 (1982)).    
The maximum penalty for lewd conduct with a minor under 16 is life in prison.  
I.C. § 18-1508.  The district court imposed a unified sentence of 20 years, with five 
years fixed, which falls well within the statutory guidelines.  (R., pp.80-84.)  
Furthermore, Mickey’s sentence is reasonable in light of the serious nature of the 
offense, his refusal to accept full responsibility for his criminal behavior, and the risk he 
presents to the community.   
Mickey forcibly molested a nine-year-old child, disregarding the boy’s pleas that 
he stop and “pulling J.S. back and holding him down” when the child resisted and 
attempted to get away.  (PSI, pp.141, 143-44, 260.)  J.S. believed that the sexual abuse 
was recorded “because Mickey told him that he was going to turn on all the alarms and 
that there are camera’s [sic] that are watching him.”  (PSI, p.144.)  Mickey told J.S. that 
he “wanted custody over him” and attempted to bribe J.S. by repeatedly telling him, 
“‘You can be rich.’”  (PSI, p.144.)  Shortly after the sexual abuse was reported to the 
police and an officer had specifically told Mickey that he “could not have any contact 
with children under the age of 18 years old,” the officer received a report that “Mickey 
had approached and enticed 3 boys at separate times and at separate locations … and 
asked them to pull down their pants and asked them repeatedly if he ‘could have them.’  
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Mickey also locked the boys in at the locations and in one case grabbed one of the boys 
[sic] shorts and tried to forcibly pull them down.”  (PSI, pp.224-25.)  That boy, J.M., told 
officers that Mickey subsequently “told him to go into his bedroom and to lock the door” 
and, when J.M. attempted to leave the residence instead, Mickey “made a move to the 
front door to try and lock it to keep him in, but he was able to get out.”  (PSI, p.223.)  
J.M. also reported that, on a prior occasion, Mickey had “made him sit on an object that 
[J.M.] described as like a center console in a car” and then “began to touch and rub on” 
J.M.’s “thigh and inner thigh area.”  (PSI, p.223.)   
Although Mickey’s criminal record does not display prior convictions for sexual 
offenses, his family and friends disclosed multiple other incidents occurring over a span 
of 40 years.  In a recorded phone call between J.S.’s grandmother and her 35-year-old 
son, Jeff, upon learning that Mickey had sexually abused J.S., Jeff “started crying” and 
told his mother that, when he (Jeff) was “7-8 years old … [Mickey] touched him and did 
the same thing to him that [Mickey] did to [J.S.].”  (PSI, pp.144, 283.)  Jeff also told his 
mother that “when he became an adult he confronted [Mickey] about what [Mickey] did 
to [Jeff] when [Jeff] was a child,” and Mickey “told him that he was sorry and that he was 
drunk and did not mean to do it.”  (PSI, pp.283-84.)   
Mickey’s daughter, Justine, told officers that nine years ago, when her half-
brother, J.W., was 16 years old, J.W. told her that “Mickey had given him marijuana and 
alcohol” and “touched him.”  (PSI, p.280.)  Justine advised that J.W. told her, “‘I think 
your dad went down on me and now I’m worried that I have AIDS due to his saliva.’  …  
[J.W.] stated that he blacked out from the alcohol and the marijuana and really couldn’t 
remember everything, he just remembered his jeans being unzipped and his penis 
 6 
sticking out and Mickey standing over him.”  (PSI, p.280.)  J.W.’s mother relayed the 
same information, and also told officers that, more recently, J.W. told her that Mickey 
had “molested him 3 times when he was 16-17 years old and that Mickey “would touch 
[J.W.’s] penis with his hands and then his mouth.”  (PSI, pp.279-80, 284.)      
Mickey’s friend of many years, Ashley, told officers that Mickey “will call her a lot 
when he is drunk” and that, approximately five months earlier, he called her and told 
her, “‘I really screwed up and I had unprotected sex with someone yesterday and I’m 
not even sure he was 18 years old.’”  (PSI, p.304.)  Ashley also reported that Mickey’s 
ex-wife told her that “she believes Mickey has been abusing children for years and that 
was why he has always moved around so much.  … Mickey called her wanting money 
so that he could flee when he found out [the investigating officer in the instant offense] 
was looking for him.”  (PSI, p.305.)  Officers subsequently obtained a recording of a 
phone call between Ashley and Mickey’s sister, Lora, during which Lora stated (in 
reference to J.S. and Mickey), “‘I’m kinda scared about the boy because my brother did 
molest boys when he was younger, like when he was a teenager, and I know it.’”  (PSI, 
p.282.)  Lora told Ashley that Mickey “went into the church when he was 12-13 years 
old with a 7-8-year-old and the Pastor walked in and caught Mickey rubbing his penis on 
the 7-8-year old’s bottom,” and that, when Mickey was 16 years old, their three- to four-
year-old brother told their father that Mickey “‘put his tail in my butt.’”  (PSI, p.282.)  Lora 
also stated that Mickey “‘came on’ to Justine’s half-brother” (J.W.) and “‘messed with 
him when he was drunk too,” and indicated that Mickey may have abused another “little 
boy” who was his stepson from a former marriage.  (PSI, pp.281-82.)   
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When officers first questioned Mickey with respect to the instant offense, he 
denied having sexually abused J.S., and when asked whether his saliva would be found 
on J.S.’s penis, he repeatedly stated that it would not, “declined to provide a DNA 
sample,” and “began talking about blowing his nose all night and asked if his Kleenex 
was wiped on [J.S.’s] penis if that would transfer his DNA to [J.S.’s] penis.”  (PSI, 
pp.145-46.)  Mickey then told officers that he “felt [J.S.’s grandmother] would make 
something up like this,” continued to deny any wrongdoing, and again asked “if blowing 
his nose all night long would result in his DNA being on [J.S.’s] penis.”  (PSI, p.146.)  
The following week, officers returned with a warrant to obtain a DNA sample from 
Mickey, at which time he again insisted that he had not molested J.S. and suggested 
that he was being blackmailed and/or threatened by J.S.’s family.  (PSI, pp.147-49.)   
Mickey maintained his innocence until DNA testing confirmed that his saliva was 
found on the nine-year-old’s penis, at which time he claimed that he had no memory of 
the offense and blamed his actions entirely on his alcohol abuse.  (PSI, pp.3-4, 13, 
285.)  He continued to deny having any other victims.  (PSI, pp.315-16.)  While Mickey 
claims that alcohol is “the sole contributing factor to his legal problems,” it is noteworthy 
that, despite the longevity and severity of his alcohol abuse, and the fact that he was 
recently convicted of DUI (in 2014), he never took it upon himself to seek substance 
abuse treatment – he reported “no history of treatment outside of detox programs.”  
(PSI, pp.5, 13, 18-19.)   
At sentencing, the state addressed the seriousness of the offense, the harm 
done to the victims, Mickey’s failure to accept full responsibility for his criminal conduct, 
his questionable amenability to sex offender treatment, and the risk he presents to the 
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community.  (1/17/17 Tr., p.33, L.1 – p.40, L.14 (Appendix A).)  The district court 
subsequently articulated the correct legal standards applicable to its decision and also 
set forth its reasons for imposing Mickey’s sentence.  (1/17/17 Tr., p.51, L.6 – p.59, L.23 
(Appendix B).)  The state submits that Mickey has failed to establish an abuse of 
discretion, for reasons more fully set forth in the attached excerpts of the sentencing 
hearing transcript, which the state adopts as its argument on appeal.  (Appendices A 
and B.)   
Mickey next asserts that the district court abused its discretion by denying his 
Rule 35 motion for a reduction of sentence.  (Appellant’s brief, pp.7-8.)  If a sentence is 
within applicable statutory limits, a motion for reduction of sentence under Rule 35 is a 
plea for leniency, and this court reviews the denial of the motion for an abuse of 
discretion.  State v. Huffman, 144 Idaho, 201, 203, 159 P.3d 838, 840 (2007).  To 
prevail on appeal, Mickey must “show that the sentence is excessive in light of new or 
additional information subsequently provided to the district court in support of the Rule 
35 motion.”  Id.  Mickey has failed to satisfy his burden. 
Mickey provided no new information in support of his Rule 35 motion.  
Information with respect to Mickey’s desire to complete his bachelor’s degree, his 
involvement in “church and AA” and that the individuals in his life were sober, his 
grandmother’s recent death, his financial security, that he had a place to live and 
support from his daughter and sister, and that he had applied to be an inmate worker 
was all before the district court at the time of sentencing.  (Appellant’s brief, p.8; PSI, 
pp.4, 7-9, 12-13, 15, 18, 25, 36, 229, 260; 1/17/17 Tr., p.45, L.14 – p.46, L.2.)  Because 
Mickey presented no new evidence in support of his Rule 35 motion, he failed to 
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demonstrate in the motion that his sentence was excessive.  Having failed to make such 
a showing, he has failed to establish any basis for reversal of the district court’s order 
denying his Rule 35 motion for a reduction of sentence.  Furthermore, in its order 
denying Mickey’s Rule 35 motion, the district court articulated its reasons for denying 
the motion.  The state submits that Mickey has failed to establish that the district court 
abused its discretion by denying his request for sentence reduction, for reasons more 
fully set forth in the district court’s Order Denying Rule 35 Motion, which the state 
adopts as its argument on appeal.  (Appendix C.) 
 
Conclusion 
 The state respectfully requests this Court to affirm Mickey’s conviction and 
sentence and the district court’s order denying Mickey’s Rule 35 motion for a reduction 
of sentence. 
       
 DATED this 24th day of July, 2017. 
 
 
 
      __/s/_Lori A. Fleming _________ 
      LORI A. FLEMING 
      Deputy Attorney General 
 
 
      VICTORIA RUTLEDGE 
      Paralegal 
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CERTIFICATE OF SERVICE 
 
 I HEREBY CERTIFY that I have this 24th day of July, 2017, served a true and 
correct copy of the attached RESPONDENT’S BRIEF by emailing an electronic copy to: 
 
ELIZABETH ANN ALLRED  
  DEPUTY STATE APPELLATE PUBLIC DEFENDER 
 
at the following email address:  briefs@sapd.state.id.us. 
 
 
 
      __/s/_Lori A. Fleming___________ 
     LORI A. FLEMING 
Deputy Attorney General    
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1 THE COURT: Would be treated as victims? 
2 MR. BAILEY: -- could -- could make victim 
3 Impact statements. I think we are getting llttle 
4 far afleld with the victim's sister In all of this, 
5 Your Honor. 
6 THE COURT: Well --
7 MR. BAILEY: Just --
8 THE COURT: My notes -- and perhaps I 
9 mlscharacterlzed It. My notes say that the victims 
10 In the -- It should be alleged victims --
11 MR. BAILEY: Alleged victims. 
12 THE COURT: -- In the dismissed counts would 
13 be treated as victims at sentencing, which Is 
14 different from saying they would be allowed --
15 receive the victim Impact statement. But the 
16 question becomes whether or not -- I suppose It Is 
17 relevant for the purpose of the Court's sentencing 
18 decision today. 
19 MR. BAILEY: Yeah. And, Your Honor, the 
20 reason this Is -- this Is difficult for 
21 Mr. Mickey -- and I will just tell the Court, and I 
22 think that the prosecution knows this -- he was 
23 very forthright In his plea In taking 
24 responslblllty for his actions. But these 
25 subsequent charges that were dismissed were 
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1 keep to the regular order of business, Mr. Dinger, 
2 because arguments are to be based upon the record. 
3 That would be part of the record and whatever 
4 comments you might have. And regarding that 
5 witness's statement would be out of bounds absent 
6 the witness statement. 
7 So what I wlll do Is, I wlll take a 
8 brief recess and we wlll resume. 
9 MR. DINGER: Thank you, Judge. 
10 (Recess.) 
11 MR. DINGER: Your Honor, could I correct 
12 something? 
13 THE COURT: You may. 
14 MR. DINGER: I apologize. I misunderstood. 
15 The victim's sister Is actually 13. She wasn't 
16 parking the car; she was downstairs waiting 
17 somewhere else. However, she Is really nervous and 
18 scared, and so I am not going to be putting her on 
19 today. 
20 THE COURT: Fair enough. With that, there 
21 wlll be no Impact -- victim Impact statements 
22 today? 
23 MR. DINGER: No, Your Honor. 
24 THE COURT: Comments of counsel. 
25 MR. DINGER: Thank you, Judge. 
31 
1 something that he has been pretty adamant about 
2 from the beginning. 
3 THE COURT: Well, I understand that. On the 
4 other hand, the plea deal was --
5 MR. BAILEY: Plea deal Is the plea deal. I 
6 understand that, Your Honor. 
7 THE COURT: So under those circumstances, 
8 were It a jury, I would probably have a different 
9 answer. But under the circumstances, considering 
10 the broad discretion that the Court has to consider 
11 evidence that may have a bearing on the appropriate 
12 disposition of the case, to the extent that It 
13 reflects upon prior conduct, and recognizing that 
14 this Is not a trlal --
15 MR. BAILEY: Yes. 
16 THE COURT: -- and fully recognizing that 
17 Mr. Mickey denies the conduct, Including In his 
18 evaluation In which he's characterized as being 
19 quite forthcoming by the examiner, with all those 
20 caveats, I wlll hear from the witness so long as we 
21 are not here for the next 30 minutes waiting. 
22 MR. DINGER: Your Honor, she Is not here yet. 
23 Would It be possible to allow me to argue and then 
24 we can do that? 
25 THE COURT: I think not. I think I want to 
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1 Your Honor, I am recommending a sentence 
2 of eight plus 17 for 25, that you Impose that. I'm 
3 seeking restitution In the amount of $2,224.02. 
4 Then, Your Honor, I am asking for a no-contact 
5 order. The one I have provided Your Honor has the 
6 lnltlals of all four boys, but I have added all 
7 minor children as well. And I think that's 
8 Important, as you wlll see In my argument. 
9 Your Honor, I wlll note for the record 
10 that two of the victims are here today. This has 
11 been very tough on them. And I wlll talk to --
12 about here In a minute. 
13 Your Honor, the facts of this case are, 
14 It Is a horrible case In which four juvenlle boys 
15 were all offended against. The first one, and what 
16 Is the worst, Is the Land L. This nine-year-old 
17 boy was mostly a stranger to the defendant. I 
18 think they had met one time before that. His 
19 guardian, his grandmother, was longtlme friends 
20 with the defendant. 
21 The chlld was sleeplng on the couch, and 
22 he was awoken by the defendant who was putting his 
23 hands down the chlld's pants. The child attempted 
24 to do what he could, what nine-year-olds would do: 
25 Pretend to roll over, pretend to be asleep, but try 
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1 to stop this In any way that he could. And It 
2 wouldn't work. 
34 
3 eventually the defendant pulled the 
4 child's clothing down, and he put his mouth on this 
5 child's penis. Your Honor, this was later 
6 confirmed by DNA. When the defendant went back 
7 Into his bedroom, the victim Immediately woke up 
8 his grandma, and they left and called the pollce. 
9 At first the defendant lied about this 
10 claiming that the victim's grandmother wanted 
11 money, and, If there was any DNA, It would be 
12 planted on the chlld. That's preposterous, and the 
13 DNA was found on the chlld on his penis. 
14 Your Honor, It later came out that the 
15 defendant had done this same kind of thing to the 
16 victim's uncle when he was seven or eight years of 
17 age, and then there was also talk In the PSI that 
18 he likely abused a 16,year-old In a very similar 
19 manner as the first child. 
20 Your Honor, a few weeks after this, some 
21 three or four weeks later, he then offended on 
22 three other children who lived In his neighborhood. 
23 He would pay these children money to kind of do odd 
24 jobs, mostly walking his dog. And there Is one 
35 
1 paid. And he told them he was only going to pay 
2 one of them and told one of them to come Inside. 
3 The first one went Inside. He shut and 
4 locked the door, and then he asked this child to 
s take his pants off. The child refused and fled. 
6 And like, you know, young boys, he didn't really 
7 tell his friends what was going on. He was 
8 embarrassed. He was scared. So his other friends, 
9 seeing that they hadn't been paid, went Inside the 
10 house, and the same thing happened to him. He 
11 started lifting up this child's clothing and 
12 pulllng this child's shorts, and this child fled. 
13 Now, the third child, he did something 
14 similar to him as well. This chlld's mother had 
15 Just lost her home. And she was In a very 
16 vulnerable, and he told this chlld that he could 
17 help his mother get a home If he would come to the 
18 office. So the boy went there. He, again, locked 
19 the door and he asked this child five to six times 
20 to take off his clothes. And that was confirmed by 
21 video evidence, at least the boy going to the 
22 office and leaving just as he said. 
23 Your Honor, the thing Is -- and It came 
24 out In the grand jury -- that there are -- they 
didn't know anything. These kids didn't know each 25 when the boys walked his dog and they wanted to get 25 
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1 other. The first nine-year-old had never met these 
2 boys before. There were no rumors, or anything, 
3 going on In the neighborhood of anything. This was 
4 totally unknown to them. 
5 Your Honor, the nine-year-old child was 
6 signlflcantly affected by this. You see In the PSI 
7 that he started wishing he was dead. He started 
8 cutting himself. Your Honor, the other boys were 
9 also very affected. They didn't want to make any 
10 statements today, but Payton, since June 26th, has 
11 had a very real change. He's very angry all the 
12 time. They have had to put him on some medication. 
13 He -- his sister, while she loves him very much and 
14 wanted to make a statement, Is scared of him 
15 because of his anger. And this all happened after 
16 June 26th. 
17 Your Honor, the defendant, he minimizes 
18 and he denies. First, he blames the whole thing on 
19 pills and alcohol. But, Your Honor, It's our 
20 argument t hat he did this to other people. He did 
21 this to the child's uncle, and there's talk about 
22 doing It to the 16-year-old. But then there Is the 
23 whole second group of boys. Second, he says this 
24 second group of boys made the whole thing up. To 
25 quote him he said, "I was said set up." I would 
37 
1 note, Your Honor -- I'm sure you noticed -- that 
2 this Is exactly what he said about the L and L 
3 until he was confronted with DNA evidence. He, 
4 again, was claiming that he was set up the whole 
5 time. 
6 Again, Your Honor, It's Important that 
7 the second group of boys didn't know the first 
8 child. There was no connection there. Nobody In 
9 the neighborhood knew about the first crime. There 
10 was really no way to set him up In any regard. 
11 Your Honor, I guess I wlll ask you, set 
12 him up for what? These boys have gotten nothing 
13 out of this, nothing at all. 
14 Your Honor, he has a prior felony from 
15 the '80s and a felony arrest In 2003. Whlle he 
16 blames this all on alcohol, I won't go that far. 
17 But he certainly does have a substance abuse 
18 problem. He's certainly, from my review, an 
19 alcohollc. The night In question he admits to 
20 drinking and using drugs that he found In his 
21 roommate's room. And he's blamed that on basically 
22 what happened on that. But I note he's just "" 
23 he's not able to stop drinking and using drugs. 
24 He's only had two short time periods where he was 
25 sober. And he's had significant treatment, but he 
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1 keeps going back to the bottle. 
2 And so, Your Honor, If we accept what he 
3 says that the alcohol made him do this, that more 
4 than anything says that this sentencing 
5 recommendation Is appropriate. He wlll not stop 
6 drinking. And so If, truly, It's drink that made 
7 him molest this child and attempt to molest these 
8 others, he needs to be locked up because he will 
9 not stop drinking. 
10 Your Honor, the PSE says that the 
11 defendant Is a moderate risk to re-offend. Oddly, 
12 to the doctor he denies anything about the Land L. 
13 However, In the PSI he does admit that he was 
14 kissing the boy's penis. 
15 He has a DSM-V diagnosis of paraphlllc 
16 disorder, sexual abuse of a male child, and then 
17 borderline personality disorder. Your Honor, I 
18 think the child molest scale Is very Important here 
19 because It shows that we have an lndlvldual that 
20 just has not accepted any responsibility, and you 
21 cannot be treated or helped if you can't do that. 
22 It shows that he does not recognize or cannot 
23 acknowledge ever having sexual Interests, thoughts, 
24 or fantasies Involving children. It states that he 
25 either does not recognize or cannot acknowledge 
40 
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1 ever having attempted to manipulate a child or 
2 minor with the Intent to engage them In sexual 
3 activity. He does not acknowledge the planning 
4 strategies he used to set up his offensive 
5 behavior. And Mr. Mickey does not acknowledge or 
6 recognize the anticipation and excitement leading 
7 up to acting out his offense behavior. And so, 
B Your Honor, to me, that says that he cannot be 
9 treated. 
10 Your Honor, he also minimizes quite 
11 extensively. He uses the following rationales to 
12 minimize the seriousness of his sexual behavior. 
13 He did not plan it. This was a slip one t ime. He 
14 made a mistake and doesn't know how the sexual 
15 things happened. Further, he attempts to explain 
16 away his behavior by Indicating he was mixed up and 
17 It was all an accident. And he places 
18 responslblllty on this for having too much alcohol 
19 or drugs. 
20 The first thing I would say Is, Your 
21 Honor, words "mistake" and "accident" do not belong 
22 In child sexuality cases. There is no such thing 
23 as a mistake or an accident. This was a horrific 
24 and terrible crime. But, again, he blames It on 
25 the alcohol and drugs. 
41 
1 Ultimately, he was found to be the 1 Is something In my queue, but --
2 moderate risk to re-offend. Your Honor, he 2 Mr. Balley? Thank you. 
3 deserves Imposition. He offended on four children 3 MR. BAILEY: Thank you, Your Honor. 
4 In these cases. Two other individuals were also 4 Just a couple of housekeeping matters. 
5 found to have been molested In very similar ways 5 First and foremost, Mr. Mickey has no objection to 
6 when they were children. He has shown no 6 that restitution amount, Your Honor. 
7 accountablllty, and with no accountabillty means he 7 THE COURT: Okay. 
B cannot be treated. He minimizes and blames this on 8 MR. BAILEY: With regard to the no-contact 
9 alcohol. Your Honor, most people drink; they don't 9 order, certainly the alleged victims, there, he has 
10 all assault chlldren. This -- this does not flt. 10 no problem with them on there. He does have two 
11 Your Honor, for this he deserves prison, 11 grandchildren and a nephew, I think, that are under 
12 and It really comes down to your role as protecting 12 the age of ten that he would like to have contact 
13 the community. The best way to do that would be to 13 with and be able to communicate with. 
14 Impose the sentence. 14 Your Honor, this Is -- these are always 
15 Thank you. 15 very difficult cases. They are highly emotional. 
16 THE COURT: Thank, Mr. Dinger. 18 I certainly understand that. Just starting this, I 
17 Before you start, Mr. Balley -- 17 feel It's a little bit of an understatement that 
18 Mr. Dinger, one question. You ran by so 18 Mr. Mickey has not accepted responslbillty. 
19 fast, I didn't catch It. What was the amount of 19 Obviously, this Court was presiding over 
20 requested restitution? 20 Mr. Mickey's case when he pied In this case, and I 
21 MR. DINGER: $2,224.02. And If my office has 21 thought he was forthright. And, you know, he says 
22 done what they're supposed to, that should have 
23 been flied electronically. 
24 THE COURT: That's fine. I just didn't catch 
25 It. I always llke to write It down. I think there 
22 things here In the PSI that the victim would not 
23 lie, and he would -- he would not have expected the 
24 victim to lie, nor the victim's grandmother, that 
25 they are good people, and he respects them and 
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1 THE COURT: Taven and Tristan? 
2 MR. BAILEY: Correct. And then Logan being 
3 the nephew. 
4 THE COURT: And last names? 
5 THE DEFENDANT: Krivanec. 
6 MR. BAILEY: Spell It. 
7 THE DEFENDANT: Jesus. 
8 UNIDENTIFIED FEMALE SPEAKER: K-r-1 --
9 MR. BAILEY: K-r-1, Your Honor. 
10 UNIDENTIFIED FEMALE SPEAKER: -- v, as In 
11 Victor, a-n-e-c. 
12 THE DEFENDANT: Logan Is Amick. 
13 THE COURT: a-n what? 
14 MR. BAILEY: a-n --
15 UNIDENTIFIED FEMALE SPEAKER: -- a-n-e-c. 
16 MR. BAILEY: e-c. Okay. C --
17 K+ r-v-a-n-e-c, Your Honor. 
18 UNIDENTIFIED FEMALE SPE.AKER: K-r-i. 
19 THE COURT: K --
20 MR. BAILEY: K-r-1. 
21 THE COURT: K-r-i --
22 MR. BAILEY: -- v-a-n-e-c. 
23 THE COURT: v-a-n --
24 MR. BAILEY: e-c. 
25 THE COURT: -- e-c. 
52 
51 
1 THE DEFENDANT: Logan is Amick. 
2 THE COURT: Krivanec, or something like that. 
3 MR. BAILEY: And then Logan's last name is 
4 Amick, Your Honor. And that's A-m+c-k. 
5 THE DEFENDANT: c-k. 
6 THE COURT: I'm always have issues when I am 
7 asked to Impose a sentence based In part on crimes 
8 which are -- or allegations that are dismissed 
9 where the defendant does not admit to the crimes. 
10 Regularly we dismiss counts in informations and 
11 Indictments on the agreement of the parties as part 
12 of a plea agreement, and typically it's not really 
13 a denial by the defendant that they occurred. When 
14 someone is charged with three counts of possession 
15 of a controlled substance or the regular pattern --
16 the most common pattern I see Is someone charged 
17 with possession of a controlled substance and 
18 possession of drug paraphernalia. And they plead 
19 guilty to the possession charge and the 
20 paraphernalia charge Is dismissed. But no one 
21 regularly disputes whether or not the defendant 
22 possessed the paraphernalia and whether that should 
23 be something that should be considered at 
24 sentencing. 
25 On the other hand, we have the other 
53 
1 pattern of cases -- and I have these off and on -- 1 here Is undoubtedly terrible. I mean, the stories 
2 where the -- some charges are dismissed because the 2 of him -- not stories. The Information of him 
3 defendant adamantly denies that they happened and 3 cutting himself, Isolating himself, being 
4 nobody wants to go to trial, for whatever reason, 4 depressed, those are all familiar to me. And they 
5 or there may be a problem with the proof. I don't 5 are familiar to me, oddly enough, because those are 
6 know what It Is. 6 the stories that come out from the participants in 
7 But one of the fundamental concepts 7 the drug court that I delve In as adults years 
8 underlying our system of justice is that people are 8 later. 
9 punished for crimes they commit, not crimes we 9 Whenever I hear of someone who ls a 
10 thought they committed. And I know that ls hard 10 cutter, as they call them, there Is trauma In their 
11 and it's difficult for me, sometimes, as a judge to 11 past, and sometimes acknowledged, sometimes not. 
12 look at persons who are acknowledged by the State 12 So I do not mean by those Initial comments to 
13 to be victims -- and I acknowledge here that they 13 demean the victims In this case, including the 
14 are to be treated as victims. But being treated as 14 victims of the dismissed charges. Their trauma and 
15 a victim is not the equivalent of saying that I 15 whatever experience they had from an event that 
16 should impose an extra harsh sentence for something 16 took place, what we just don't know ls what exactly 
17 that ls not proven but merely suspected. 17 happened, which I can't know because I don't have 
18 On the other hand -- so, as I say, that 18 the benefit of a trial and a jury verdict. I don't 
19 is always a problem for me because -- and it Is the 19 have the benefit of a gullty plea, and so I am left 
20 same where someone is charged with -- well, I will 20 to try to be Solomon. I am definitely not Solomon, 
21 j ust leave it at that. 21 so I have to go with the rules of law as I 
22 The facts of the crime to which the 22 understand them. 
23 defendant has admitted committing are bad enough in 23 Turning to this case, alcohol and 
24 themselves. The trauma inflicted on a 24 Ingestion of drugs Is not an excuse. It's not even 
25 nine-year-old child with the conduct that occurred 25 an explanation. Alcohol doesn't make people do 
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1 things. It removes Inhibitions and takes away 1 tools, education, and experience that the rest of 
2 people's reluctance to -- it takes off the brakes, 2 us are not, but they are not the last word. 
3 as I have heard it described, so that people behave 3 I note that Dr. Engle says Mr. Mickey Is 
4 In ways that they don't when they are sober, or at 4 amenable to treatment. And then there Is other 
5 least when they are able to control when they are 5 Information In that report from the tests that 
6 sober. 6 suggest that his amenabllity to treatment Is 
7 And I note that Mr. Mickey had his own 7 somewhat reluctant. Mr. Mickey stlll attempts to 
8 trauma In his young life. Whether that led to 8 portray all of this as a product of alcohol. His 
9 these events or not, I can't say that. That's not 9 pleas for treatment are for alcohol treatment, not 
10 my job here. But Mr. Mickey certainly had his 10 for whatever the underlying sexual deviance Is 
11 Issues to deal with. That does not justify what 11 that's going on here. I have a diagnosis from 
12 happened here. 12 Or. Engle of alcohol use disorder, severe -- that's 
13 I take Into account the letters that I 13 to say the least -- his long life of hard drinking. 
14 have got, including from Mr. Mickey's sister. I 14 Other specified paraphlllc disorder. 
15 take into account the information contained In the 15 What that essentially means is that, 
16 presentence report, Including the Impact this has 16 Mr. Mickey, Dr. Engle says you're a pedophile. At 
17 had on those boys, whatever happened there. 17 least that's the way I read It. And that's a 
18 I note the defendant's prior record in 18 description of a disorder that Is treatable in 
19 recent years. There Is one prior felony charge. 19 varying degrees. And then, finally, borderline 
20 It appears to be a withheld judgment, although it's 20 personality disorder. That Is -- that's a 
21 not entirely clear . It was granted some time back. 21 personality characteristic and traits. We don't 
22 But with all of that, l also spent some 22 punish people for personality disorders. We do for 
23 time with Dr. Engle's report and assessment. I 23 acting out with paraphlllc disorders. 
24 read a number of those over the years now. The 24 So when I put all of that together, the 
25 people doing the assessments are equipped with 25 wisdom, such as it is that I was taught in some of 
56 57 
1 my judge's training when it comes to dealing with 1 as judges we are to be guided by. 
2 sex crimes, Is that, for one thing we look 2 First, the Idaho leglslature has said 
3 at -- and, of course, as a judge the first thing we 3 that the first and preferred sentence for any 
4 have to look at Is the protection of the community. 4 crime, other than a few which are mandatory minimum 
5 We don't want this to happen again. Incarceration 5 prison sentences -- and this Isn't one of 
6 In and of Itself Is a deterrent only to the 6 them -- capital offenses and certain drug crimes 
7 effect -- or Is a protection only to the extent 7 are the only ones that carry that distinction In 
8 that it has a deterrent effect. People don't like 8 this state. But the statutory preference Is for 
9 prison, generally speaking, and so having time in 9 probation In all cases. That's what our 
10 prison or the prospect of prison motivates them to 10 legislature has said. And that, only If probation 
11 behave well. 11 Is not appropriate, should a judge look at 
12 On the other hand, the fact that we have 12 Incarceration or other -- ln Idaho we have an 
13 people who repeat offenses says that that, In and 13 Intermediate step called a retained jurisdiction 
14 of Itself, Is not a cure. Life without parole 14 also known sometimes as a rider. Those are the 
15 would be a good way to protect the community, but 15 range of possibilities. 
16 we don't do that except In very rare Instances, and 16 I am not going to go through all of 
17 it's appropriate that we don't. They do that In 17 those factors that a judge Is to consider In 
18 some places In the world, but not here. Execution 18 determining whether or not to Impose a probation or 
19 would be another one, but we don't do that here. 19 Incarceration, just that I have -- I mentioned them 
20 So we are stuck with the tools that we have. 20 just to note that I have considered them. 
21 In addition or subsumed within the 21 But beyond that, we are to look at the 
22 requirement that a judge be, first and foremost, 22 deterrence factor that I mentioned once already; 
23 concerned with the protection of the community are 23 that ls, deterring an Individual from repeating the 
24 the underlying tenets of sentencing which are 24 crlmlnal. There Is also a matter of general 
25 statutes and which our appellate decisions tell us 25 deterrence, It's called; that Is, teaching a lesson 
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1 to the community that, to the extent that something 1 But having considered this matter 
2 Is -- a sentence Is Imposed, that It sends a 2 carefully, I am of the opinion that a 20-year 
3 message to others not to do the same thing. 3 sentence Is appropriate for the conduct that 
4 Rehabilitation of the defendant, that is that the 4 occurred In this case. And of that 20 years, I 
5 notion that, at some point, people be given the 5 find that five years fixed Is an appropriate 
8 opportunity to rebuild their lives and become 6 punishment. I think a lesser sentence would 
7 productive members of society. And finally 7 depreciate the seriousness of the crime and would 
8 punishment, which in some circles ls not considered 8 send the wrong lesson to the community. 
9 legitimate. I happen to be one that thinks It Is, 9 I also have some concerns about 
10 that people who do bad things should be punished 10 Mr. Mickey's amenability to treatment. Dr. Engle 
11 for it. It's society's taking of revenge for the 11 says that he Is, and I will take Or. Engle at his 
12 benefit of the victims of crimes so the victims 12 word. But I think Mr. Mickey needs to commence his 
13 themselves do not feel the need to do so. I 13 treatment in a custodial setting. But primarily 
14 personally think it is one of the things that keeps 14 this sentence is focused on retribution, 
15 us civilized, the notion that someone who does 15 while -- and deterrence and sending a message both 
18 something bad should pay for It. As a judge, we 16 to Mr. Mickey and to others In the community this 
17 have the difficult job of trying to balance all of 17 type of conduct is not appropriate, but at the same 
18 that. 18 time providing for the prospect of rehabilitation 
19 So with all of that -- and I go through 19 and treatment which should always be, I think, 
20 part of this exercise because I am never sure when 20 except In the most rare cases, a prospect available 
21 I come into court. I have some notions, but I am 21 to a defendant who has pied guilty to a felony, 
22 never sure, ultimately, until I have all of the 22 even in cases such as this. Not everyone agrees 
23 information, which Includes the comments of the 23 with that view. 
24 attorneys and any Information that I get at 24 So that Is my underlying sentence. I 
25 sentencing, on finally what I am going to do. 25 will order the defendant to pay court costs. I 
60 61 
1 will order restitution In the amount of $2,224.02 1 children and Mr. Mickey, I am not going to prohibit 
2 as requested. A separate order for victim 2 It because the risk to them is virtually 
3 restitution will be entered In t hat regard. I will 3 nonexistent while Mr. Mickey Is In custody. 
4 impose a $1,000 fine, but suspend the fine In light 4 What that means is, upon your release 
5 of the victim restitution should receive 5 from custody, Mr. Mickey, the no-contact order 
8 preference, in my view. And the reality Is, 8 would then be In full in place. And if someone 
7 Mr. Mickey, you will be required to register as a 7 thinks It should be changed, then It's a matter of 
8 sex offender upon your release from custody, and 8 petitioning the Court to modify. What I am 
9 your prospects for employment are greatly 9 allowing is contact for visitation and letter 
10 diminished with both a felony record and the need 10 writing and the like. That will up to the parents, 
11 to register as a sex offender. 11 given that they are minor children, how much 
12 For those reasons, I don't feel -- 12 contact there is between Mr. Mickey and his 
13 because the long-term financial prospects for the 13 grandchildren and nephew, while at the same time 
14 defendant are considerably diminished from what 14 providing protection for them for any issues that 
15 they were before this crime was committed, I don't 15 might be involved there. Upon Mr. Mickey's release 
18 feel a fine fs -- or a greater fine is appropriate. 18 from custody, the Court will be in a better 
17 Mr. Mickey, you will be required to 17 position to evaluate the scope of the no-contact 
18 submit a DNA sample and right thumbprint impression 18 order. 
19 to the Idaho database. You're entitled to credit 19 Have I overlooked anything, Mr. Dinger? 
20 for time served of 196 days to date. 20 MR. DINGER: No, Your Honor. 
21 As to the no-contact order, I will put 21 MR. BAILEY: I don't believe so, Your Honor. 
22 the no-contact order In place with an exception for 22 THE COURT: Questions? 
23 the grandchildren and the nephew while Mr. Mickey 23 MR. BAILEY: No, Your Honor. 
24 ls in custody. That is, if the parents of the 24 THE COURT: The no-contact order wfli be In 
25 children wish to have contact between their 25 place for the duration of the sentence unless 
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Fourth Judlelal O!stiict, Ada Cou)ity 
CHRJSTOPH£R 0. RICH, Cltr1< 
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF 
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 
THE STATE OF IDAHO, 
Plaintiff, 
vs. 
LEROY ALLISON MICKEY, 
Defendant. 
Case No. CR-FE-2016-0008445 
ORDER DENYING RULE 35 MOTTON 
Defendant filed a motion under Idaho Criminal Rule 35 requesting reduction of his 
sentence. This motion asks the Court to reconsider Defendant's sentence "for the reason that the 
defendant requests leniency." Defendant does not otherwise specify the relief requested in the 
body of the motion. Defendant asked leave in the motion to supplement the motion with 
supporting documentation and/or other evidence. The motion was filed on March 30, 2017. As 
of today's date, no additional evidence or argument has been offered except as discussed below. 
Filed with the motion is a second page with a title "Rule 35 for LeRoy Mickey." The 
Court does not consider such submission new evidence. The page has 13 bullet points beginning 
with "Asking the Court to reduce the sentence of 5+ 15=20 to 2+8=20." It is a mixture of factual 
allegations and talking points. This page is not mentioned in the body of the motion nor are the 
bullet points discussed or explained. No evidence is offered to support the factual contentions 
beyond the record existing at the time of sentencing. There is no indication of the authorship of 
the memo. For the most part it is a recasting of arguments made at sentencing or that could have 
been made at sentencing. 
ORDER DENYING RULE 35 MOTION - pg. 1 
Ac,,.. "", 
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For example, on point is that Mr. Mickey now believes it was the pills he was taking at 
the time of the incident that led to his behavior. The taking of the pills is not new information. It 
is simply the basis for a new theo1y as to why Mr. Mickey acted as he did. To the extent it can 
be said page 2 presents new information, that information would not change the outcome. The 
fact that he might receive an inheritance does not mitigate against the sentence imposed. The 
fact that he is volunteering to be an assistant in the chapel services at ISCC, while commendable, 
is not grounds for reduction of his sentence. Nor does is it particularly provide new insight into 
his character. Friends and family described him as a generous and "a very giving man." 
In the page of bullet points it states that the victim in Count One is doing better, 
according to secondhand reports. Even assuming the accuracy of this statement, this information 
would not lead to a different outcome had the same statement been made in court at the time of 
sentencing. "The victim is doing better, Judge." This does not depreciate the seriousness of the 
crime or the long-tenn potential impact. The Court made it clear at sentencing that it was not 
imposing sentence for the conduct in the dismissed counts. The arguments on page 2 regarding 
the reasons not to believe the victims in those counts is beside the point. Defendant was 
sentenced on the sole count to which he pied guilty. 
There has been no response from the State. The Court deems the motion fully submitted 
and the motion is appropriate for detennination without hearing. This Court carefully considered 
defendant's circumstances at the time the original sentence was imposed. After review of the 
record in the case, the sentence originally imposed is appropriate. The Court declines to amend 
the original sentence. The motion is DENIED. 
DATED: Signed: 514/201711:o&AM 
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